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I. INTRODUCTION

 

Rights of Inclusion: Law and Identity in the Life Stories of Americans with
Disabilities

 

 argues that the legal consciousness of individuals is formed and
changed throughout the life course. Employing the life-history method,
authors David Engel and Frank Munger detail the narrative, interactive
processes through which people with disabilities make sense of their rights
and develop ideas about fair and unfair treatment at different stages of their
lives and in different social contexts—such as in the workplace and in school.
In so doing, they provide important new insights into the lived experiences
of people with disabilities, how people with disabilities understand rights,
and, ultimately, some of the prospects and pitfalls of using law for social
change. 

 

Rights of Inclusion

 

 assumes an important place among a growing body
of research on the ways in which ordinary people think about rights, invoke
rights discourse, and make rights claims, as well as the conditions under which
those rights claims may or may not succeed.
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Rights of Inclusion

 

 is premised on a rejection of the notion of law and
society as separate spheres. The authors presume that meanings, ideologies,
rights, conceptions of rights, law, and social relationships are not static cat-
egories, but rather they are cultural forms that people continually construct,
negotiate, alter, and resist (Ewick and Silbey 1992, 1998; Harrington and
Yngvesson 1990). Thus they share the theoretical orientation of many mod-
ern interpretive scholars that practice, structure, and ideology are interrelated
(Bourdieu 1977). This analytical framework emphasizes the processes through
which rights become relevant for people in a variety of social settings and
the myriad ways that people understand rights.

The book suggests a new way of thinking about rights consciousness and
claiming—one that incorporates an explicit and nuanced theory of identity—
and makes two central contributions to this literature. First, Engel and
Munger’s rigorous application of the life-history method shows the iterative
and changing relationship between identity and rights consciousness over
the life course.

 

1

 

 Second, they present new findings about a population that
receives relatively little academic attention—people at the bottom of the
dispute pyramid who perceive they have been discriminated against but do
not use the legal system to pursue formal claims. The difficulties faced by
researchers in locating these individuals, much less following them over
substantial periods of time, make this research uniquely valuable.

As is the case with all research methods choices, the life-history method
has advantages and limitations. The authors’ use of life stories and explora-
tion of individual-level identity construction allows for significant theoretical
advances and raises important questions about causality. These debates are
central to our field of inquiry and that we take them up here signifies both
the importance of 

 

Rights of Inclusion

 

 and its centrality in these debates.
Fundamentally, this book brings to the foreground the scholarly importance
of identity to theories of rights consciousness and claiming and undoubtedly
will influence future studies of legal consciousness.

Our essay begins with an overview of the important methodological,
theoretical, and substantive contributions of the book to sociolegal studies
in general and scholarship on rights claiming in particular. This includes a
discussion of the implications of their findings for our understanding of what
happens at the bottom of the pyramid of disputes. We go on to argue that
law and society scholars can better integrate analyses of identity with analyses
of institutions and organizations, especially of the ways that institutions and
organizations systematically shape conditions for individual rights conscious-
ness and rights claiming. We explore social capital theory as one possible
framework for this kind of integrated approach. Our discussion of social capital

 

1. Engel and Munger prefer the term “life story” to describe their research method. The
term “life history” may be more familiar to readers and is the term we use here.
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theory builds on core findings of 

 

Rights of Inclusion

 

, in conversation with
the literature in which it is embedded.

Throughout this essay, we suggest ways in which future research can
explore questions that are raised by the authors’ findings but are beyond the
scope of their study. Although we may be accused of succumbing to the “pull
of the policy audience” or imposing unfair expectations on qualitative data,
we pose suggestions for extending the authors’ findings and integrating their
theoretical advances into a different kind of approach to rights research.
In so doing, we do not mean to imply that the findings are not inherently
useful—indeed, both authors of this essay are qualitative researchers. We are
motivated to take up these questions because of our strong belief that qual-
itative research can identify compelling explanations of social behavior (e.g.,
Katz 2001, 2002). We also seek to facilitate dialogue between qualitative
accounts, such as this one, and approaches to social science that are more
concerned with correlation and causal relationships, a dialogue that often
is at the center of law and society research.

 

II. THE CENTRAL ARGUMENT OF THE BOOK

 

Rights of Inclusion

 

 asks how the Americans with Disabilities Act (ADA)
influences the lives of people with disabilities, especially, though not
exclusively, with respect to employment and education opportunities. More
theoretically, the book seeks to better understand the process by which rights
become salient for individuals who then choose whether to invoke them or
not—a process that could be thought of as “rights activation.”

 

2

 

 More broadly
still, the book is addressed to the central question that animates much schol-
arship in the sociolegal field: when and how does law matter? Engel and
Munger are careful to neither assert nor assume that any particular orientation
toward the ADA is better than another or that exercising one’s rights is an
inherent good. They are less concerned with the formal exercise of rights
in the litigation system or other formal legal institutions, investigating instead
rights consciousness as a process at the level of the individual.

 

3

 

Rights of Inclusion

 

 reveals that disability rights matter in different ways.
For some of the individuals studied, the ADA was immediately and impor-
tantly salient, even if not formally invoked. For others, disability rights did
not matter at all, even under very unfair circumstances that had serious life

 

2. Engel and Munger do not use the term “rights activation.” In using this term, we do
not mean that rights are either “active” or not. Rather, we mean activation in the broadest
possible sense and across many contexts. For example, rights could become active (or salient)
in one’s own thinking, in an argument or debate, or in the more formal ways like filing a
formal or informal claim.

3. Of course, formal rights mobilization requires action by individuals, which makes the
level of analysis in 

 

Rights of Inclusion

 

 all the more important.
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consequences. For others still, law mattered at some life stages and not at
others. Interviewees “believe that rights are ‘right,’ that is, rights are just
and appropriate, yet many also believe that the outcome of invoking rights
can be uncertain or problematic” (Engel and Munger 2003, 252). As such,
“even in situations of extreme unfairness and disadvantage,” respondents saw
little reason to formally invoke the ADA, and, indeed, none of the respondents
in 

 

Rights of Inclusion

 

 filed any sort of formal claim (10–11).
These interesting findings underscore a series of compelling empirical

questions: How does the ADA impact people with disabilities and what is the
nature of that impact? In particular, how do the rights bestowed by the ADA
manifest themselves in the lives of people with disabilities? And perhaps most
importantly, how do people with disabilities understand these rights and their
role in their everyday lives? Drawing upon the life histories of sixty people with
a range of physical and learning disabilities, Engel and Munger argue that 

 

identity

 

—
or, most simply, “the sense of who one is and where one belongs” (10)—is a
key factor that shapes the role of the ADA, or lack thereof, in their interviewees’
lives. The main objective of the book is to show how rights consciousness
develops and operates through the process of identity formation and change.

Engel and Munger are drawn to the life-history method, because it is
so well equipped to reveal the narrative, interactive, and intersubjective qual-
ities of identity and changes in identity over time. This method can uncover
three key processes, all of which are relevant for people’s legal consciousness:
(1) the ways in which people construct stories about who they are; (2) the
ways that a constellation of factors—such as personal attributes, relationships
with others, available social and cultural resources, and social circum-
stances—can influence one’s identity; and (3) people’s experiences at different
life stages. The authors’ analysis of these processes provides insights into how
the law may be relevant to individuals at some moments and not others
and how rights may become active or remain inactive over time.

Engel and Munger argue that, by studying people’s life stories, we can
better understand their identity formation and thus better discern differences
in the development of ordinary citizens’ understandings of rights—their legal
consciousness. Using this methodological approach, we can learn how legal
consciousness informs the strategies that people draw upon as they navigate
obstacles associated with disabilities; these strategies, along with their suc-
cesses and failures, in turn can shape people’s identities and orientations
toward rights. This is the basis of Engel and Munger’s recursive theory of
rights, by which they mean that “when rights change identity, one con-
sequence of the change may be a new orientation toward rights themselves,
because they may now appear more (or less) relevant to one’s life than they
did before the identity shift” (97). And such explanations can be generalized
further to other personal attributes protected by antidiscrimination law.

Engel and Munger’s findings do not depict a simple relationship between
identity and rights consciousness. Instead they say, most plainly, that, “rights
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and rights consciousness hinge on the sense of identity that is reflected in the
ever-changing life story narratives of individuals with disabilities” (10). The
strength of the book’s findings is the window that they provide into the process
of identity formation among people with disabilities and its implications for
people’s understanding of their rights. They summarize this process as such:

Social and cultural resources become available to individuals at different
moments in their lives as they attempt to 

 

narrate

 

 their sense of self, to
draw on particular discursive frameworks to talk about their past and
future and determine the trajectory of a career. These discursive acts,
in turn, combine with other factors to shape 

 

social interactions

 

 and lead
to the distribution of identity among family, friends, coworkers, and others.
Through the process of identity formation, individuals continually
reevaluate their self-concept and their sense that they are being treated
fairly or unfairly, that they are positioned appropriately or inappropriately
in relation to mainstream social experiences such as employment (178).

One of the authors’ key insights is that their participants’ sense of self and
sense of belonging are tied to their perceptions of inclusion or exclusion in
mainstream society. Rights are irrelevant to participants if they do not feel that
they had been excluded. Such perceptions, then, shape how these participants
understand the very rights that are supposed to improve their inclusion in
society. This insight underscores Engel and Munger’s argument that identity
itself is an important starting point for studying legal consciousness.

 

III. MAJOR CONTRIBUTIONS

 

In this section of the essay, we focus on two central contributions that

 

Rights of Inclusion

 

 makes to law and society scholarship: Engel and Munger’s
rigorous application of a methodological approach not commonly used in
this field, which enables them to convincingly highlight the contingency of
identity and rights consciousness at different life stages, and their new findings
about an understudied population—individuals who believe they have had an
injurious experience but do not formally pursue legal claims. This combination
of methodological rigor and empirical insight provides a strong foundation
upon which the authors build a robust and recursive theory of identity and rights.

 

A. The Contingency of Rights Consciousness and the Life-History 
Method

 

The authors’ analysis

 

,

 

 the originality of their contributions, the importance
of the findings, and, ultimately, some of the shortcomings of the book depend
greatly upon their presentation of life-history evidence. The life-history
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method, developed to understand the character of cities and city life, became
popular in the University of Chicago’s sociology department and among
anthropologists more broadly in the 1920s (Becker 1966). The method’s
defining characteristics are its ability to present individuals’ unique voices
and subjective experiences, reveal conceptual categories and their meanings,
and highlight the boundaries of identities (Plummer 2001). Like other life
histories done well (Liebow 1995), Engel and Munger’s data reveal processes
not seen before, challenge common theoretical assumptions, and identify new
questions and variables for future research. We start to understand the world
from the standpoint of a person with disabilities.

The authors initially conducted phone interviews with 180 possible
participants in Western New York, identified through numerous unrelated
contacts, to ensure that participants came from a variety of social networks.
They then chose sixty individuals with whom they conducted in-depth inter-
views between 1994 and 1997. The initial sample and subsequent subsample
were not intended to be representative of people with disabilities in Western
New York or in the United States; rather they were selected to comprise a
diverse group of individuals whose lives and careers illustrated the varied
social and cultural influences of the ADA.

The respondents had different types of physical and learning disabilities,
along with differing levels of understanding of and reaction to the law—
from being highly aware of the ADA and its provisions to being indifferent
or unaware. The sample of sixty included equal numbers of men and women
from three different age groups: high school seniors, people in their early
twenties with some experience in the job market, and people in mid-life
with considerable work and/or unemployment experience. Engel and Munger
also attempted to conduct repeat interviews with eight of the participants
and succeeded at reinterviewing six of them; they do not explain how they
selected those eight individuals. The book emphasizes, but does not exclu-
sively focus on, the life histories of these eight participants.

 

4

 

The interview questions were designed “to reveal the presence or
absence of rights consciousness and the influence of law at various moments
in the interviewees’ employment experience and career planning” (Engel and
Munger 2003, 8). The life histories covered participants’ early childhood,
memories of family and school, the beginning or diagnosis of their disability,
the development of their ideas about work and themselves, influential people,
and their work experiences. Engel and Munger did not ask directly about the
law until the end of the interview, to see if and how the interviewee raised
the topic. Importantly, everyone interviewed felt they had been treated unjustly,

 

4. Somewhat surprisingly, the authors do not report what they learned in the aggregate
from the 180 telephone interviews or the sixty life histories. They also do not provide demo-
graphic data about the sample as a whole, such as the percentage of people of color, or baseline
data about participants’ legal attitudes.
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often in the workplace or when applying for a job, but none of the participants
had filed a disability rights claim or begun any formal dispute process.

Engel and Munger shared their manuscript with the six participants who
participated in repeat interviews and incorporated some of their responses
into the text. Thus, some chapters are interspersed with italicized commentary
from interviewees providing their reactions to the authors’ analysis. These
commentaries range from reflective to critical to affirming. The authors’ deci-
sion to solicit and include this commentary is evidence of the great lengths
that they go to treat their research participants with respect, and it further
enhances the book’s methodological contribution (also see Heyer, this volume,
261–93). Qualitative researchers are frequently encouraged to share their
publications with the people studied or to pursue even more involved strat-
egies of member-checking the validity of their findings (e.g., van Maanen
1988). However, when researchers heed this advice, they typically keep
the process and subsequent changes to the text (if any) outside the public
view. It is very unusual for scholars to include participants’ responses in the
final product; in doing so, authors risk that they will appear less authoritative,
biased, or misguided, particularly if participants’ responses do not corroborate
the academic analysis. Engel and Munger overcome these obstacles, and our
understanding of rights claiming processes is better for it.

Engel and Munger’s commendable efforts do more than just honor and
engage the participants; they also serve as a lesson for all social scientists,
as their effort to get the stories “right” produced data that is unique and
important. The authors have a strong theoretical justification for including
participants’ commentary, as well: it shows the dialogic relationship inherent
in qualitative research and serves to remind the reader of the constructed
nature of life stories—constructed by the authors as much as by the inter-
viewees. This technique works not just to make the interviewees more real
to the reader but also serves to bolster key empirical findings that illustrate
the authors’ theoretical purpose for choosing the life-history method. That
is to say, analysis done and redone over time captures the interactive, evolving
process of thinking about rights, and this reinforces in a very real way the
insight that legal consciousness and life stories “are not fixed and forever
unchanging but are constantly questioned, revised, and reinterpreted by the
narrators themselves as well as the researchers who record them” (Engel and
Munger 2003, 9).

Consider, for example, the remarks of Georgia Steeb. Georgia is a
paraplegic woman who, when reflecting on Engel and Munger’s analysis of
her story, noted,

When we had our other interview, I think I gave an impression that
I would not legally take a route, if I was turned down for a job or if I
felt there was some sort of discrimination, somehow battling between
my religious beliefs and turning the other cheek. I think there are very
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definite times in which the law should be invoked and people should
sue. Oh yes, most definitely. . . . [But] we’re sue happy with everything.
With the rights of people, it’s gone well beyond what the Constitution
intended for rights (141).

Georgia’s remarks underscore the contingent and constructed nature of legal
consciousness. She is self-conscious that she could project different attitudes
at different times, wants to amend (or at least clarify) her previous position
(or perhaps Engel and Munger’s misinterpretation of her previous position)
on legal action, and tries to present an account that both explains and justifies
her ambivalence about rights claiming.

The above excerpt also hints at one of downsides of the authors’ use
of participants’ commentary: the thought-provoking reflexive commentary
from participants sometimes raises as many questions as it answers. In this
same passage, Georgia mentions that during her interview, she had been under
a lot of stress, because she was substitute teaching. Her reflexive commentary
about her stress and the authors’ decision to include it insinuate that there
was a link between Georgia’s identity at the time—an overwhelmed teacher
with limited access to transportation—and her outlook on legal action.

The authors show us how, in Georgia’s life story, her identity matters for
her legal consciousness and how it changes over the life course. She had been
injured at age thirteen, and, in the subsequent years, she had to deal with
inadequate accommodations at school and college, exclusion from activities
she had once participated in, mental illness, and divorce. As she coped with
these challenges, she became a born-again Christian, and drew primarily on
her religious faith and secondarily on ideas about legal entitlement to under-
stand unfair treatment against her. While earlier in her life her sense of what
she could or could not do seemed to largely depend on external factors, like
the sympathy of teachers or her friends’ parents, later in life her outlook was
more clearly shaped by her faith and her beliefs about law. Furthermore, she
alternately turned to religion and law to make sense of social interactions that
might be related to the ADA, such as an inaccessible Montgomery Ward store.
As the authors explain, “Her religious belief in the importance of forgiving
unenlightened or sinful behavior is different from her rights-based conviction
that discrimination is illegal and must be fought and eliminated. For Georgia,
the two frameworks exist in a sometimes uneasy tension, and occasionally
they pull her in different directions” (140). Her religious faith was an espe-
cially critical factor, as it enabled her to rehabilitate and pursue work and
then became the principal lens through which she understood the law.

Georgia Steeb’s story is but one example of how 

 

Rights of Inclusion

 

 makes
a contribution through rich, nuanced attention to individuals, identity, rights
consciousness, and claiming behavior over different life stages. Some scholars
have shown changing identity over life course, though not particularly with
reference to rights consciousness (e.g., Cole, Cole, and Lightfoot (2004) on
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stages of childhood). Scholars who study legal consciousness have long rec-
ognized its contingency even if they have not empirically demonstrated it
at different life stages (e.g., Ewick and Silbey 1998; Fleury-Steiner 2002;
Fleury-Steiner and Nielsen 2004; McCann 1994).

 

5

 

 The life-history method,
as Engel and Munger’s application illustrates, is uniquely capable of showing
the contingent, constructed, and changing nature of legal consciousness over
time. In addition to documenting contingency over the life course within
the same individual, 

 

Rights of Inclusion

 

 fills a specific gap in the sociolegal
literature, which we elaborate in the following section.

 

B. Theories of Rights Consciousness and Claiming: The Bottom of 
the Dispute Pyramid

 

A second major contribution of 

 

Rights of Inclusion

 

 is its analysis of how
individuals come to understand that they have suffered a harm, whether they
think that harm is something that can or should be addressed via the legal
system, and what, if anything, they do about it. The processes that lead up
to a formal legal dispute often are represented by the concept of a dispute
pyramid, and 

 

Rights of Inclusion

 

 contributes to our understanding of the base
of this pyramid—the broad mass of injuries that people widely recognize.

A fundamental empirical truth borne out in law and society scholarship
repeatedly is that very few of the 

 

perceived injurious experiences

 

, which make
up the base of the dispute pyramid, actually become 

 

disputes

 

, and fewer still
become 

 

legal cases

 

 in the forms of filings or trials (see, e.g., Miller and Sarat
1981; Galanter 1983). A great body of research exists that attempts to explain
the processes by which individuals drop out of the system. This literature
offers explanations that include everything from financial barriers to pursuing
a claim (Curran 1977), social psychological barriers (Fiske et al. 2002; Kaiser
and Miller 2001, 2003; Major and Kaiser 2003), a preference for preserving
on-going relationships (Yngvesson 1985), difficulties associated with the
organizational processes that one must use to pursue a claim (Edelman 1992;
Edelman, Erlanger, and Lande 1993; Edelman, Fuller, and Mara-Drieta 2001;
Nielsen and Nelson 2005a), and distrust of legal processes and authorities
(Ewick and Silbey 1998; Nielsen 2004), to name just a few.

In the context of civil rights, the bottom of the dispute pyramid is crucial
for understanding how rights work, because, as Tom Burke (2002, 2003)

 

5. Some scholars have emphasized the ways in which legal consciousness is contingent
over time. Ewick and Silbey (1992), for example, demonstrate contingency across legal issues,
while McCann (1994) shows it among workers. Others highlight the importance of social
context for legal consciousness (e.g., Fleury-Steiner and Nelson 2006); Fleury-Steiner (2002), for
instance, shows the contingency of identity categories and their relationship to legal conscious-
ness in different settings, such as jury deliberations. But prior to 

 

Rights of Inclusion

 

, scholarship on
legal consciousness has not shown the contingency of legal consciousness over one’s life course.
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points out, civil rights enforcement in the United States is a “litigious
policy”—enforcement relies on individuals bringing private rights of action.
For the ADA or any other civil rights law to change social circumstances
through the formal legal system, ordinary citizens must recognize that they
have suffered a harm, decide to do something about it, and take action. But,
as the dispute pyramid makes clear, there is a large group of people who
have been injured but do not bring legal claims. We are left wondering:
how do they understand their unfair treatment, and what explains their lack
of participation in the legal system? Do they think of their situation as a
“grievance” to be litigated but then encounter certain experiences that lead
them to drop their grievance? Are those individuals who “lump it” suffering
discrimination without recourse, or are they using law to negotiate informal
arrangements with agreeable outcomes to the parties involved (Albiston
2001, 2005; Bumiller 1988; McCann 1994)?

Despite the legal, social, and political importance of what happens at
the bottom of the dispute pyramid, it is difficult to empirically study what
happens there (Nielsen and Nelson 2005b). Survey researchers face the
challenge of establishing a baseline of people’s personal experiences with dis-
crimination, as individuals may be uncertain about what constitutes discrim-
ination (Marshall 2003) or may not even know if they have been
discriminated against (Smith 2002). Individuals also may have different pro-
pensities to perceive and report treatment toward them as discrimination
or to perceive this treatment as worthy of a legal claim.

Engel and Munger’s contribution to understanding the bottom of the
pyramid is significant. They show that people’s understandings and actions
concerning unfair treatment and rights do not map neatly onto a sequence
of steps that lead to some kind of official decision—as is required by the
formal legal system and implied by the dispute pyramid model. They argue
that rights become active in three central ways for their participants: rights
can transform people’s self-perceptions, influence cultural and discursive
shifts, and change social and institutional contexts.

 

6

 

 Three related empirical
findings shed light on these processes: (1) the different ways in which
individuals construct their identities shape how entitled they feel to equal
treatment (although whether or not that translates into legal action is not
necessarily part of the authors’ analysis), (2) people use commonly available
discourses to construct their identities and distinguish between fair treatment
and actual treatment received and (3) institutions, resource availability, and
timing shape the formation of individuals’ identity and rights consciousness.

The first of these findings is the most well developed. The second two
findings underscore that both discourse and institutions influence how people

 

6. The authors note that exercising ones rights through formal legal processes presumably
can shape one’s identity, but they do not have data on this, because none of their interviewees
had made such claims.
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narrate their life stories, construct their identities, and therefore perceive
rights. Our discussion describes these findings, the implications we believe
they have for an understanding of rights activation and the dispute pyramid,
and directions for future research.

 

1. Identity Shapes Perceptions of Equal Treatment

 

Engel and Munger observe that people with disabilities confront a “deep
dilemma of maintaining one’s identity 

 

as an employee

 

” in a world where there
is “the presumption that all workers must adapt to ‘ready-made jobs,’ and
. . . the perception that the ‘disabled’ cannot work” (Engel and Munger 2003,
122). They find that their participants react differently to this challenge,
depending on whether they perceive their “self” as distinct from their dis-
ability or they see their identity as inextricably bound with negative social
judgments about their disability Interviewees who clearly differentiate
between their self and their disability, viewing their disability as “one of many
elements constituting the self” (46), are more likely to feel entitled to equal
treatment. These same individuals tend to perceive exclusionary treatment
as absurd or unfair. This may mean that they are more likely to assert their
rights, as well. As the authors explain, “In this sense, identity connects
directly to a sense of justice, for the unfairness of exclusion is apparent only
to the person who assumes that inclusion is her natural and expected
status” (68–69). In other words, rights become important when people with
disabilities perceive a disparity between their actual experiences and the
experiences they anticipated.

This particular conception of identity, which distinguishes between one’s
“self” and one’s disability, is exemplified by Sid Tegler and Sara Lane. Both
Sid and Sara use wheelchairs, have had high career expectations since child-
hood, reject the idea that they are any less capable than other workers, and
have a sense of legal entitlement. Yet this sense of entitlement manifests
differently for each of them. For Sid it has meant withdrawing from the work-
place and becoming self-employed; for Sara it has meant finding informal
strategies for requesting and acquiring the accommodations she needed to
work effectively in her various jobs. Despite Sid and Sara’s different strategies,
Engel and Munger argue that this sense of identity not entirely subsumed
by negative perceptions of disability is key to understanding the types of
rights consciousness that Sid and Sara exhibit.

 

7

 

7. The authors emphasize “the potentially powerful constitutive effects that rights might
have on [individuals’] perceptions of their identities” (122–23), but they do subtly suggest a
causal order in the relationship between their respondents’ identities, coping strategies, and
rights consciousness. As they state, “We think [participants’] distinct orientations to accom-
modations and rights derive from their self-concepts and their different ways of managing the
tensions between identity and employment” (123).
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Sid and Sara are presented to readers in contrast to Jim Vargas, a physical
therapist with a learning disability. Engel and Munger report that Jim blurs
his identity and his disability by, for example, hesitating to interpret his career
“as anything but the product of his own ability and volition” (129). This
blurring leads him to believe at root that he is responsible for his job-hopping
and the problems he confronts at work and to “question his 

 

own

 

 view of
his qualifications for employment and thus his entitlement to on-the-job
accommodations” (129). Jim also chooses to not reveal his disability to his
employers because he thinks that they will not want to pay for accommo-
dations and will distrust employees who claim to have learning disabilities.
As such, Jim is reluctant to invoke rights or even to feel upset that he has
had to leave many jobs for which he was qualified. His self-perception and
his views on requesting accommodations leave him feeling he is not legally
entitled to any employment (much less to simple modifications on the job).

The comparison of Sid, Sara, and Jim shows how identity affects rights
consciousness. Their understanding of their “self” in relationship to their
disability, combined with strategies for coping with tensions between identity
and work, shape their orientation toward legal rights for workplace accom-
modations and their propensity to toward such accommodations as a right,
or, indeed even to 

 

think

 

 of such an accommodation as a right. The comparison
of Sid, Sara, and Jim is obscured a bit because of the nature of Jim’s disability—
he has a learning disability that he can physically hide. So, it is somewhat
unclear if the lived realities of his particular disability (e.g., he can choose
not to share it with others) informs his identity and ideas about accommo-
dations. For example, people with learning disabilities might be more likely
to see their identity as inextricably bound up with their disability than do
people with physical disabilities.

 

8

 

 Still, the book makes clear that a sense
of entitlement probably is necessary, but not sufficient, for a worker with a
disability to pursue accommodation through the legal system; note that Sid
and Sara, who have a sense of their disability as one of many aspects of
their self and a sense of self as highly competent, do not engage in rights
claiming behavior.

Engel and Munger’s conception of identity, which stems directly from
their respondents’ own words, is congruent with the antiessentialist theo-
retical framework that has become more common in the field of identity
theory (Harris 1990; Spelman 1988). Within this conception of identity,
there is space for people with disabilities to fully integrate their disability
into their self-understanding and still feel entitled to equal treatment. One’s
identity can be 

 

enriched

 

 by a disability and the experience of managing it
in an “abled” world (e.g., Chorost 2005; Padden and Humphries 2005; also
see Heyer, this volume, 261–93).

 

8. The comparison between Sara and Sid and Jim also does not describe possible material
bases for their different experiences and identities, which we discuss later in this essay.
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The separation of disability and self is also analytically valuable. Many
participants’ sense of entitlement is connected to how “at fault” they feel
for workplace challenges involving their disabilities—whether they under-
stand those challenges as practical difficulties with accommodating their
disability at work or as errors that their disability introduces to their job
performance. It means, as Engel and Munger say, that identity is connected
to rights consciousness. In the conceptual framework of the pyramid of dis-
putes, we can apply this insight to better understand the difference between
thinking of a problem situation, such as a desirable job without accommo-
dation, as either a “perceived injurious experience” (a bad situation with
no attribution of fault) or a “grievance” (a perceived injurious experience
attributed to the fault of another, such as an employer). 

 

Rights of Inclusion

 

elaborates on this distinction by showing the role of identity in individuals’
interpretations of problem situations. Engel and Munger’s findings also point
to the limitations of how law and society researchers typically understand
the concept of grievance; the authors show that people may perceive that they
had injurious experiences but attribute fault to themselves, not to others.

 

9

 

Their findings lead to the conclusion that the complex social-psychological
processes through which people understand unfair treatment and rights do not
neatly correspond to a linear progression of actions toward formal resolution.

Given these insights, future law and society research could explore var-
ious aspects of disability that might lead an individual to take on more or
less self-blame. For example, are people with physical disabilities more likely
to see their “selves” as separate and apart from their physical condition? Do
people with learning disabilities, in contrast, tend to think of their disabilities
as more part of them? In addition, the timing of when the person becomes
disabled (in the case of physical disabilities) or is diagnosed with a disability
(in the case of learning disabilities) may affect how “disability” is integrated
into one’s identity (see, e.g., Ghaziani 2004). For instance, do individuals
have different reactions to their experiences depending on whether their
disability preceded their entry into the labor market or followed it? If an
individual becomes physically disabled later in life after successfully com-
pleting college and the beginning phases of a career, she may be more likely
to feel that, as a good worker, she is entitled to accommodation (and, again,
that may or may not manifest itself in terms of rights). Or, she might think
of herself as now flawed, while the person who grew up with a disability
better understands what she can achieve. Such analyses would help us better
understand the relationship between identity, type of disability, life circum-
stances, and rights consciousness.

 

9. For a thorough review of the social psychology on the perception of discrimination,
see Major and Kaiser (2005). Judgments about discrimination vary by context, the extent to
which one identifies as a member of the group that being discriminated against, and belief
in the “just world view” or fairness.
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2. Common Discourses Provide a Vocabulary for Constructing Identity 
and Conceptualizing Fair Treatment

 

Engel and Munger state that discourses—or, “patterns of thought and
speech” that individuals use to think about and relate their experiences (Engel
and Munger 2003, 142)—shape the processes of rights activation primarily
through their influence on individuals’ identity. Keeping with their interest
in the interactive and narrative aspects of identity, they assert that discourse
“is the communicative medium through which the self interacts with and
comes to be distributed among others . . . [N]arrations of the self continually
draw on available discourses to create and recreate identity” (143). They
describe discourse in two interrelated ways: as one of many resources avail-
able for people to draw upon and as a constitutive component of individuals’
identities.

 

10

 

Engel and Munger emphasize that people use discourse to incorporate
law into their everyday interpretations of their life experiences. In other
words, language is part of the “broader societal processes that enable law,
at times, to become part of the common sense understandings of the world”
(143). According to the authors, certain discourses matter for disability rights
activation, because they provide people with disabilities with a language to
express their identities and the identities of “legitimate” employees and to
explain how rights apply (or don’t) to their personal situations. In particular,
these discourses serve as a medium people can use to differentiate between
the treatment they believe is fair and the actual treatment they receive.

Engel and Munger find that three discourses not directly concerning
disabilities were especially common in respondents’ interactive and narrative
construction of their identities. These include a discourse of the (free) market,
racial justice discourse, and religious discourse.

 

11

 

 Respondents often drew on
these discourses both to make sense of and to explain their everyday experi-
ences, fair and unfair treatment, and the relevance or irrelevance of rights.

 

10. Cultural sociologists commonly distinguish between analyses that treat discourse (and
other cultural forms) as an explicit social construction available for instrumental use or as an
implicit feature of social life and prefiguration of social relationships (e.g., Wuthnow and Witten
1987).

11. The authors note that formal legal rights can support more subtle discursive frameworks
that introduce ideas about rights and become a part of everyday speech. For example, con-
versations between employers and employees may not explicitly refer to the ADA or even to
“law” but may still address issues of accessibility. Furthermore, “the very enactment of civil
rights can subtly shape the terms of discussion or the images and conceptual categories that
are used in everyday interactions” (11). Surprisingly, the authors’ discourse analysis does not
include discourses specifically about disabilities or the ADA. They imply that they did not
find a well-developed discourse about the ADA because the law was quite new when the
research was conducted. They explain, “It might be argued that the statutory language of the
ADA is itself part of a discourse of disability rights. . . . While there is good reason to believe
that such a discourse has begun to emerge, we do not make that claim in the discussion
that follows. Instead, we examine perceptions of the ADA as they are filtered through other
discourses” (144, fn. 1).
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For instance, some interviewees invoked a market discourse to stress the costs
and benefits of accommodation; others (or even the same respondents) would
use a free market discourse to justify the legitimacy of their rights and present
their opinions as rational and pragmatic.

All three discourses can both create and limit opportunities for
individuals when discussing identity, rights, fair treatment, and employment.
This tension is especially evident in how participants talk about race. As
the authors explain, “The history of racial justice in America has created a
discourse about unfairness and oppression that is available to other victims
of injustice and can expand the options for conceptualizing and communi-
cating their experiences” (149). Engel and Munger state that their partici-
pants differentially draw upon racial injustice as a discursive frame, and they
describe in-depth a few white male participants who did not embrace this
discourse, because they were uncomfortable with the historic association of
civil rights claims with African-Americans.

One of these men, Raymond Militello, considers civil rights to be pre-
ferential treatment. Raymond assumes that the ADA operates in the same
way as (he thinks) affirmative action operates, and that the law gives pre-
ferential treatment to people who are less qualified than other applicants.
He says, “It seems that in some instances you are favored more, you’re not
on an equal level. One person’s up here, you’re over here because of your
disability, race, color or creed. And because of . . . some government law,
boom . . . you’re way past them” (148). His feelings about disability rights
in his personal life are similar but more ambivalent. He believes that he
has received what he considers to be unfair “back door” preferences, because
he has learning disabilities. Yet, Raymond thinks he would be foolish to refuse
those advantages—he has been treated unfairly and stigmatized for his
disability and, more simply, he should take advantage of opportunities that
life presents him.

Engel and Munger point to the ways in which Raymond Militello and
others talk about race as evidence of the salience of racial categories for the
way that people think about rights more generally. Because of the history
of civil rights in the United States, struggles for racial justice have had an
enormous influence on the language available to talk about rights. Framing
something as a civil right requires grappling with issues of race, even though
race may be entirely unrelated to the issue at hand. The crux of the conflict
for Raymond and others who share his beliefs seems to be that, by invoking
rights to explain his experiences or propose solutions, he risks equating him-
self “with a group [racial minorities] they are unwilling to embrace as allies,
a group toward which they themselves may even feel racial animosity” (147).

Engel and Munger argue that the content of those discourses can both
constrain and enable how participants articulate their understandings of
themselves and their rights. They cite Foucault’s observations that discourse
communicates implicit definitions of what is sayable, explaining, “If potential
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rights holders cannot articulate a disparity between the treatment expected
and the treatment actually received, they may come to accept as natural
and appropriate what might otherwise be considered exclusion or discrimi-
nation” (144). In thinking about how these findings apply to the dispute
pyramid, it is unclear how, or even 

 

if

 

 discourse shapes rights consciousness.
Do people just use discourses that affirm their views of themselves and the
world or the situation at hand? Or can learning a new discourse change some-
one’s understanding of rights? While the authors’ objective is not to untangle
these broader questions about the relationship between discourse and con-
sciousness, their findings raise important questions for future research.

Engel and Munger’s insights about interviewees’ perceptions of worthy,
capable employees greatly enhance our understanding of what happens at
the base of the dispute pyramid. Most, if not all, of the interviewees intensely
want to be considered good employees. Given the common but contested
social assumption that people with disabilities cannot or should not work
and the practical obstacles around employment that all of these participants
have faced, it is understandable that interviewees would be very assertive
about affirming this aspect of their identity. As the authors show, participants
employ discourses about the market, racial justice, and religion to construct
identities as good workers. Yet, interviewees also invoke these three discourses
to express different, sometimes conflicting ideas about the 

 

meaning

 

 of taking
legal action, especially in response to discriminatory treatment that is not
extreme. Some, but certainly not all, participants seem willing to embrace
the idea of rights, but the idea of actually taking legal action to enforce
those rights has negative connotations for many. For example, some partic-
ipants describe people who invoke legal claims (or the acts of invoking legal
claims) as irrational and blind to employers’ constraints. Some respondents
suggest that the people who take legal action either are members of a minority
racial group with whom they do not want to associate or have betrayed a
trust in God, who in Georgia Steeb’s words, “makes positions for people.”

These perceptions of taking legal action can provide insights into a pos-
sible rudimentary typology of conceptual constructs—or dispositions—that
may be held by individuals who choose not to take legal action. In this typol-
ogy, some individuals may conceptualize a sharp distinction between the types
of people who are good employees and the types who embrace rights, pre-
ferring to ally themselves with the “good employees.” Others might reconcile
their identities as good employees with their identities as people who embrace
rights but not with their ideas about what it means to take legal action.
Any such typology would need to acknowledge the malleable nature of an
individual’s identity, which can shift depending on the social context and
over ones life time.

Georgia Steeb, the born-again Christian described earlier, is an inter-
esting example of this latter disposition. Georgia asserts that disability rights
are appropriate and proper, but she expresses ambivalence about actually using
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the legal system to pursue these rights. Not surprisingly, she tends to use
different discourses depending on whether she is talking about unfair treat-
ment or taking action. She refers to rights when she describes “what she
considers the unfair denial of opportunities” (160) and “to legitimate her
grievances about unjust treatment” (161), while she invokes religious dis-
course “to support her decisions to let her life take its course” (161). She,
like many other interviewees, experienced a tension between her views of
disability rights and of faith; she associated rights with confrontation, religion
with forgiveness and acceptance.

Engel and Munger’s findings reveal a gap between Georgia’s rhetorical
statements about invoking rights—she claims she would quickly take action
if she were treated unfairly—and the reality that she has been treated unfairly
but has never taken such action. Thus, returning to the rudimentary typology
of dispositions outlined above, it could be that people who do not pursue
legal claims are not interested in or capable of reconciling their conceptions
of good employees with their view of what it would mean for them, personally,
to take action. Such a view of good employees certainly is reinforced by
many the structural and organizational incentives not to “cause trouble” on
the job (e.g., Miethe and Rothschild 1994). This distinction may take on
a unique significance for people with disabilities because of their historic
exclusion from the labor market and common assumptions about the incom-
patibility of disabilities and employment.

 

3. Different Combinations of Resources and Institutions Shape Rights 
Activation

 

Finally, 

 

Rights of Inclusion

 

 argues that the degree of access to resources
shapes people’s identity formation and the likelihood that employment rights
under the ADA will become active. According to Engel and Munger, “social
circumstances” (what could also be thought of as institutions)—particularly
family, social class, race, and gender—enable or constrain individuals’ access
to resources. Their data show how, in the lives of specific individuals, different
constellations of resources combine to directly influence people’s perceptions
of rights and the role of rights in their lives. Engel and Munger explain that
while factors sometimes combine in predictable ways, they can combine in
unexpected ways as well. They stress the importance of timing—both the
general timing of resources in one’s life or career and, especially, the timing
of the onset and diagnosis of a disability and the kinds of resources accessible
during that period. They also emphasize the pervasive impact of gender on
the organization of work, employers’ expectations, career planning and
choices, and self-perceptions. Because they largely save these in-depth ana-
lyses of social circumstances until the final chapters, earlier sections of the
book sometimes read as though Engel and Munger are neglecting important



 

LAW & SOCIAL INQUIRY250

 

social factors—particularly race and social class. At times, this approach can
make identity seem almost self-created and self-driven, especially in adult-
hood. However, in the second half of the book, they more directly explore
how social context and institutions intersect within individuals’ lives.

Readers interested in policy implications or in causal inference may hope
for future analyses that build on Engel and Munger’s powerful findings by
generalizing, across research participants, about what produces different rights
orientations. Such analyses could help to identify commonalities in partici-
pants’ rights orientations and generate explanations of how and when some
social factors matter more than others.

For example, consider this discussion from chapter 5 about the effects
of social circumstances on rights consciousness. The authors say, “The effect
of social factors such as family, class, and race is to make available (or una-
vailable) a combination of resources with which to construct an identity
and a career. Sometimes these factors combine in surprising fashion to enable
an individual with a disability to think and talk about herself in new
ways . . . Sometimes these same factors can prevent an individual from envi-
sioning a viable career” (Engel and Munger 2003, 202), and they describe
one person for whom each of these situations was true.

We were left wondering if there was a pattern across participants. Was
there anything similar about the participants who could not imagine a real-
istic career path? In Jack Katz’s words (2001, 448), “if we observe a given
phenomenon at time 2, . . . what will have happened earlier, perhaps in a
particular sequence of stages that led to the outcome?”

By remaining true to the ethos of much qualitative research, 

 

Rights of
Inclusion

 

 shies away from generalizing about such patterns across research
participants. In so doing, depending on your perspective, the authors have
either (1) opened important avenues for future research; or (2) possibly ceded
too much to quantitative research to explain those patterns, when in fact
qualitative research can provide compelling explanations for why people see
the world the way they do.

 

IV. BEYOND 

 

RIGHTS OF INCLUSION

 

: IDENTITY AND 
LEGAL CONSCIOUSNESS IN RIGHTS ACTIVATION 
AND MOBILIZATION RESEARCH

 

In the last twenty-five years, scholars of law and society have made con-
siderable advances in the empirical study of rights activation processes and
outcomes, and Engel and Munger provide a new and important argument
for the inclusion of identity as a crucial factor in that understanding. Much
of the work on rights activation takes place under the general rubric of “legal
consciousness,” and 

 

Rights of Inclusion

 

 comfortably can be considered a study
if not 

 

of

 

 legal consciousness, then certainly one that uses the insights of legal
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consciousness in theory and method. While the broad label “legal conscious-
ness” encompasses many arenas of study within it, our essay primarily has
analyzed 

 

Rights of Inclusion

 

 as a study of legal consciousness as it aids our
understanding of rights activation and mobilization.

As a broader theoretical matter, the study of legal consciousness recently
has come under attack from those who believe its mandate is too vague to
be meaningful (what does the concept 

 

not

 

 include?), as well as those who
have become disenchanted with recent scholarship within its rubric. Most
notable, perhaps, is Susan Silbey’s recent essay in the 

 

Annual Review of Law
and Social Science

 

, “After Legal Consciousness,” which critiques the body of
research for concentrating too much on individual level thoughts and actions
without enough attention to legal hegemony, or, “how law sustains its insti-
tutional power despite a persistent gap between law on the books and law
in action” (2005, 323). Prior to that essay, legal consciousness had been appro-
priately criticized for focusing too attentively on the individual level of
analysis (see, e.g., McCann and March 1997). Other critiques have suggested
that studies of legal consciousness can sometimes read as though the individual
stands apart from social institutions rather than being shaped and reciprocally
shaping them (Nielsen 2000). The myopic focus on the individual is most
certainly not what the pioneers in the field intended (Sarat 1990; McCann
1994; Ewick and Silbey 1998), but recent studies of legal consciousness have
tended to be more attitudinal and social psychological than one might prefer
(see Silbey 2005 for a review of the field).

While we agree with much of the critique of studies of legal consciousness,
we are not prepared to dismiss the concept as so compromised as to be useless.
Indeed, 

 

Rights of Inclusion

 

 provides excellent examples of how people’s iden-
tities and their lived experiences of their disabilities, workplace challenges,
and the law all inform their ideologies about law and cumulatively shape
their behavior with regard to law, such as their strategies for negotiating
better access on the job. This kind of in-depth analysis of the factors that
rebuff and attract people to the law makes a very important contribution
to understanding legal hegemony in the American context. In the case of
disability rights (like other areas of civil rights), the story of how law matters
is quite different if people believe they have been legally harmed but cannot
afford a lawyer, if they misunderstand the ways that law might be invoked
in their particular situation, or if their moral values are inconsistent with a
legal solution. Rights of Inclusion takes us a long way toward understanding
these processes more fully and raises interesting questions about the rela-
tionship between identity, organizations, and institutions.

Building on Engel and Munger’s insights, we argue that studies of rights
activation and mobilization would benefit by the development of a synthetic
approach that takes into account the various individual (e.g., identity,
consciousness), organizational (e.g., workplace, social movement groups), and
institutional (e.g., gender, work, race) forces that affect rights consciousness.



LAW & SOCIAL INQUIRY252

Of course, only so much about rights consciousness can be explained at the
level of the individual, and the intensive focus on individuals’ identity
formation in Rights of Inclusion can, at times, draw attention away from the
broader patterns through which organizational and institutional forces shape
the conditions under which people develop rights consciousness. This is not
a problem unique to Rights of Inclusion; the life-history method, for all it
teaches us, often is criticized for obfuscating the role of organizational and
institutional processes that influence individuals’ behavior (di Leonardo
1998). We know that legal rights are affected by the organizational settings
in which they are applied, by the nature of the competing institutional claims
to rights, and according to the different social locations of the individuals
making rights claims (Merry 1990; Nielsen 2000; Sarat 1990; Sarat and
Kearns 1995; Yngvesson 1985). The field would be well served by moving
from studies that focus on one or two levels of analysis (the individual level,
the organizational level, and the institutional level) to begin to develop a
set of theoretical tools that allow us to look at the connections across these
levels.

One promising approach for analysis of rights activation and claiming
processes that integrates analysis of individual, organizational, and institu-
tional forces is a social capital model. The concept of social capital, as deve-
loped by Pierre Bourdieu (1986), Bourdieu and Wacquant (1992), and others,
highlights how the resources that individuals have at their disposal influence
their capacity to achieve positive outcomes or to avoid negative ones.12 John
Hagan and Bill McCarthy (1997, 228) explain,

Social capital theory assumes that people acquire at birth and accumu-
late through their lives unequal shares of capital that incrementally alter
and determine their life chances. It focuses on ways that individuals
succeed and fail in socially organizing their efforts to attain cultural goals.

These shares of capital include the tangible benefits associated with socially
and politically constructed systems of wealth retention and distribution, such
as strong protections for inherited wealth in capitalist societies. Social capital
can also include the less-tangible benefits that are conferred through systems
of unearned privilege, such as being white or male in a society that devalues
women and people of color.

Like the life-history analysis employed by Engel and Munger, social cap-
ital theory places significant emphasis on the individual. Unlike life-history
analysis, however, a social capital approach supplies a framework for analyzing
how the organizations and institutions in which individuals are embedded
matter for outcomes. A social capital approach also explores the relationship

12. Bourdieu (1986) distinguished social capital, or the various relationships with others
that provide differential access to resources, from cultural capital, or legitimate knowledge about
various topics.
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across these levels of analysis. Studies of rights consciousness that use some-
thing like a social capital approach would draw attention to the systematic
ways in which relationships between and among individuals, groups, and
organizations (such as families and companies) influence rights claiming.
These relationships and interactions provide differential levels of material
and social resources that enable people to exercise their rights or avoid formal
legal channels. Furthermore, these relationships equip individuals with
different kinds of information, norms, and understanding of appropriate
behavior (in short, cultural capital) in regard to their rights and more
generally in social life.

Engel and Munger are very attentive to many of the mechanisms that
produce, disseminate, and transmit social capital, although they do not draw
on this framework explicitly. As we have shown above, they look to families,
schools, neighborhoods, and organizations to help explain differential expec-
tations, identities, and outcomes between respondents. But, as we have noted,
they pay uneven attention to the ways that gender, race, and class might
shape whether an individual has knowledge about her rights or her need to
invoke rights at all.

Engel and Munger’s thoughtful analysis could be extended using some-
thing like a social capital approach. For example, to use one of their examples,
consider Sara Lane, a woman who uses a wheelchair, and Rick Evans, who
has cerebral palsy. They have confronted similar life challenges and have
had access to comparable intellectual and material resources. However, Sara
differs from Rick in key ways: she has had a successful work career as a jour-
nalist, she narrates a life story that emphasizes her successes and “normal”
experiences, and she sees the ADA as a possibly helpful resource that has
already influenced her employers’ behaviors. Engel and Munger emphasize
that Sara’s identity, “evolved through experiences with people who did not
have disabilities and institutions that were not isolated or segregated” (Engel
and Munger 2003, 57). They point to child-rearing decisions that Sara’s
parents made that contributed to these characteristics, such as encouraging
her to use crutches instead of a wheelchair (her doctor gave the same advice)
and transferring her out of special education for junior high and high school.
Sara explains,

[B]ecause my disability was so integrated into our family as a community,
it just made it obvious to me that that’s how it would be in the rest
of my life. I mean, my parents accepted it, and they worked around
it . . . but they never made it into this monstrous deal, in terms of, oh,
we can’t do that because of Sara, or we’ll leave Sara home. That was
never an option . . . I just know that, because I was treated as an equal,
as a peer, when I went to get a career, I went to college, those barriers
didn’t exist in my mind—that they’re going to leave you out because
you’re disabled. (22)
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Sara’s mother, who later became a special education teacher, expected her to
participate in mainstream social and educational settings “where self-sufficiency
and a ‘normal’ identity were most likely to emerge” (22) and helped to arrange
her participation in such settings. She would brief the schools and teachers
prior to Sara’s enrollment. “ ‘They were ready for me,’ Sara recalls” (22).

Rick’s parents, in contrast, encouraged him to use a wheelchair although
he could still walk, enrolled him in schools solely for children with disabilities,
and made other decisions that unintentionally excluded him from the social
mainstream. These choices caught up with him as an adult. Within a month
of getting his first job (a process that took three years), he had to give it
up because he could not obtain wheelchair accessible housing and could not
handle the commute from his parents’ house. He had a string of interviews
over the following ten years, but they yielded only one short-term job, and
he never tried to live alone again. According to the authors, “Rick believes
that he has limited capacity to persuade an employer to hire him, rendering
his long search for employment futile. His isolation from the social main-
stream from childhood to the present has led him to conflate his disability
and his identity” (56).

Engel and Munger contrast these two respondents to effectively explain
why Rick and Sara have such different identities despite their similar dis-
abilities. A social capital analysis of these respondents would build on this
insight by showing how different cultural logics of child rearing might influ-
ence the ways in which families transmit social capital and privilege and
by exploring the influence of social capital on children’s identities (Horvat,
Weininger, and Lareau 2003; Lareau 2002). Sara’s parents employed what
Annette Lareau refers to as “concerted cultivation,” or the processes through
which middle-class families tend to encourage their children’s skill develop-
ment through organized extracurricular activities and extensive reasoning.
According to Laureau, middle-class children raised under these conditions
are more likely to gain a sense of entitlement that is often facilitated by their
parents’ patterns of talking with them, fostering their ideas, and intervening
with authority figures. Laureau (747) explains, “Differences in a cultural logic
of childrearing gave parents and their children differential resources to draw
on in their interactions with professionals and other adults outside the home.
Middle-class children gained individually insignificant but cumulatively
important advantages.” In this light, social capital theory helps to explain
the potential outcomes of different strategies for managing a disability. We
see how parental influences on a child’s identity can become forms of social
capital or social liability for the child, because it is not merely identity but
also the way an individual has (or has not) learned to negotiate bureaucracy,
interact effectively with authority figures, and argue for benefits.

Social capital theory helps to explain not just how people gain access
to resources but also what people do with these resources, which can pro-
foundly influence the experiences of a child with disabilities. Middle-class
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families and working-class/poor families typically use different strategies to
manage their children’s special educational needs, such as learning disabilities
(Horvat, Weininger, and Lareau 2003). Middle-class parents frequently have
unique access to personal contacts with professionals that can help them
mobilize the knowledge and expertise necessary for challenging school offi-
cials’ decisions. They tend to be far more proactive in relation to schools,
sharing and gathering information about test preparation, and discussing these
topics with people they know in the field of education. To better understand
these family level influences on identity formation among people with dis-
abilities like Sara and Rick, future research could incorporate observational
data about parent-child interactions or interviews with parents, siblings, and
other family members.

Engel and Munger’s findings, in turn, help to refine a social capital
approach to rights consciousness. According to the authors (in personal com-
munications during the drafting phase of this essay), Rick and Sara both
grew up in middle-class families, so the notion that there is a monolithic
“middle-class” logic of child rearing or that middle-class status necessarily
prepares one for the middle-class is inaccurate. It may still hold that middle-
class families are more likely to use what Lareau and her colleagues refer to
as a middle-class cultural logic. Moreover, Engel and Munger’s data can be
analyzed to see whether certain logics of child rearing—regardless of the class
circumstances of ones family of origin—do a better or worse job at equipping
a person to participate in the middle-class as an adult. For example, in adult-
hood, Sara was gainfully employed and earning an income as a journalist.
Rick, in contrast, had not developed the skills necessary to financially support
himself at any level of income. So, the authors’ findings, in their challenge
to common social scientific assumptions about how class engenders privilege,
can help us better specify social capital theory.

An approach to rights consciousness and claiming that considers social
capital would leverage what we know about rights claiming in organizations,
as well. A great deal of scholarship about law and organizational imperatives
shows how law can be affected by the organizational context into which
(and often through which) it is deployed (Edelman, Erlanger, and Lande
1993; Edelman and Suchman 1997; Sutton et al. 1994). However, the ways
in which those organizational processes translate into the mind of the individual
and affect consciousness and rights activation are less well understood, and
a social capital framework is one approach that could help capture that. For
example, corporate diversity initiatives add a variety of nonlegal categories,
such as learning style, to legally protected categories, such as disability and
race (Edelman, Fuller, and Mara-Drieta 2001) and communicate strong mes-
sages about the kinds of language and communication skills that competent,
upwardly mobile employees should exhibit (Berrey 2006). The cumulative
message is that employees interested in scaling the corporate ladder should
approach discrimination as an issue of social inclusion or exclusion, not as



LAW & SOCIAL INQUIRY256

a legal concern. If participants take these diversity initiatives seriously, we
imagine that they might accept this particular construction of employee iden-
tity, which in turn could contribute to a distinctive orientation toward rights
claiming among higher status workers in a company.

Reconsidering Sara’s story in a way that accounts for organizational
imperatives would mean examining the schools that she attended and their
influence on her rights consciousness. Certainly, her identity was formed in
part at school, and her mother’s involvement in her schooling leaves no
doubt that at least some administrators were aware of their legal obligations
(which predate the ADA in the Individuals with Disabilities Education Act
and the Rehabilitation Act). Future research on this topic might call for
interviews with educators, administrators, and peers as well as organizational
level data about children’s schools, such as their financial resources, policies,
and professional training requirements.

Social capital theory places a premium on class as a social institution.
It understands the worth of social capital in economic, transactional terms:
social capital ultimately is as valuable as the financial capital into which it
can be converted. Engel and Munger have a nuanced perspective on class
and rightly explain that higher-class status or family resources do not neatly
translate into a greater or lesser likelihood of rights activation. We suspect
that social capital theory provides limited analytical tools for examining inter-
sectionality in identity or the influence of place on identity. Social capital
theory also asserts that certain forms of social capital make it easier for a
person to function in certain social settings, particularly mainstream settings.
Engel and Munger, on the other hand, do not identify the combinations of
identities and resources that make it easier for people with disabilities to
function in different social settings. However, their findings do suggest that
certain combinations are more beneficial to people with disabilities employed
in mainstream workplaces, particularly their findings concerning respondents’
sense of entitlement to work. By suggesting that future research on rights
consciousness should begin to integrate the three levels of analysis that we
have highlighted here—the individual, the organizational, and the institu-
tional—possibly by using a social capital theoretical model, we do not mean
to detract from the contribution of the current project. Indeed, all of the
information needed for us to examine Engel and Munger’s examples is
included in the text itself. Rights of Inclusion is a major step forward and
inspired us to think of ways to build upon what is now a substantial body
of literature on rights consciousness and claiming.

V. CONCLUSION

Rights of Inclusion makes a fundamental contribution to law and society
scholarship. Engel and Munger convincingly demonstrate that identity is a
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crucial variable for understanding how people with disabilities understand
themselves and their rights when faced with unfair treatment. The authors’
findings illuminate the factors that shape people’s perceptions of workplace
obstacles, their views of rights, and their reluctance to initiate a rights claim,
whether formal or informal. Engel and Munger’s recursive theory of rights
highlights the iterative, narrative relationship between identity and rights
consciousness, showing their mutual dependence, the ways they evolve over
an individual’s life course, their expression in different discourses, and the
influence of factors like gender and timing. Their theoretical contribution
can be used to account for important differences among similarly situated
people with disabilities (or other protected classes) and to interpret the var-
iation in people’s actions or inaction around inequality in a new way.

Research, such as Rights of Inclusion, can illustrate the value of existing
analytical concepts, even as it invites new theoretical or interpretive
approaches. Engel and Munger demonstrate the potential significance of study-
ing the legal consciousness of individuals, both for identifying and explaining
actual patterns in the use of law and for revealing the invisible power of law’s
hegemony. In the context of contemporary American disability law, the hege-
monic version of civil rights law discourages and disparages the use of rights
even as it proclaims their existence. Thus, the message is mixed: people with
disabilities are told they have the right to be included, but discourses of the
market, religion, and antiaffirmative action racial animosity discourage them
from using legal channels to resolve problems at work or in school.

At the same time, the methodological contributions and theoretical
innovations contained in Rights of Inclusion can be extended by scholarship
that links analyses of individuals’ identities and rights consciousness with
analyses of how organizations and institutions, such as race, class, and gender,
systematically structure the conditions under which people understand and
take action around their rights. The field of law and society, particularly
research on legal consciousness, would benefit from studies that connect these
various levels of analysis. There are a number of possible analytic approaches,
and here we have begun to explore social capital theory as a flexible yet
powerful framework for making these connections.
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